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BILL SECTION 199

SEcTION 199. 48.977 (4) (¢) 2. of the statutes is amended to read:
48.977 (4) (c) 2. Serviee Except as provided in subd. 2m., service shall be made

by 1st class mail at least 7 days before the hearing or by personal service at least 7
days before the hearing or, if with reasonable diligence a party specified in subd. 1.
cannot be served by mail or personal service, service shall be made by publication of
a notice published as a class 1 notice under ch. 985. In detérmining which newspaper
is likely to give notice as required under s. 985.02 (1), the petitioner shall consider
the residence of the party, if known, or the residence of the relatives of the party, if
ra—‘ ‘-"h\("\ «F Laant g dagy afher
known, or the last-known location of the partj?.\;)(e oot P osinal by Ny oo

V4 gﬁltte\’mrl aa' ?“\o, '\»\\’c':\ ar”
SECTION 200. 48.977 (4) (¢c) 2m. of the stgfutes is created to read:

48.977 (4) (¢) 2m. If the petitioner kngws or has reason to know that the child
) a1 CwoVadrem AGed Fedag)

is an Indian child, service under subd. 2. #0 the Indian child’s parentfghall be provided

B TS,

in the manner speciﬁec{ in s. 48.028 (

BSOS

e —

ian And\{ribe:TNo hearing may be

held under par. (cm) until at least 1p) days after receipt of service by the Indian child’s
parent, Indian custodian, and tribg. On request of the Indian child’s parent, Indian
custodian, or tribe, the court shall grant a continuance of up to 20 additional days

to enable the requester to prepare for the hearing.

ended to read:

48.977 (4) (d) Fact-finding hearing. The court shall hold a f; inding hea‘ﬁng
on the petition on the date set by the court under pa 3., at which any party m‘ay
present evidence relevant to the issue ether the conditions specified in sub. {2)
(a) to B (g) have been met. Ifthe ourt, at the conclusion of the fact-finding hearing,

incing evidence that th?eMi\ons specified in sub. (2) (a)jto

finds by clear and

jeen met, the court shall imm
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SECTION 202. 48.977 (4) (g) 4. of the statutRs is created to read:

48.977 (4) (g) 4. If the child is an Indian child, the order of placement preference
under s. 48.028 (7) (b) or, if applicable, s. 48.028 (7) (¢}

SecTtiOoN 203. 48.978 (2) (b) 11. of the statutes is amended to read:

48.978 (2) (b) 11. A statement of whether the child may be subject to the federal
Indian Child Welfare Act, 25 USC 1911 to 1963, and, if the child may be subject to

that act, the names and addresses of the child’s Indian custodian, if any, and Indi

e e

SECTION 205. 48.981 (1) (i) of the statutes is amended to read:

48.981 (1) (i) “Tribal agent” means the person designated under 25 CFR 23.12
by an Indian tribe gr-ba-nito receive notice of involuntary child custody proceedings
under the Indian-child welfare-aet federal Indian Child Welfare Act, 25 USC 1901

to 1963. | @
ety SECTION 206. 48.981 (3) (bm) (intro.) of the statutes i | amended to read:
48.981 (3) (bm) Notice of report to Indian D-nbuh:gej (intro.) In a county
has wholly or partially within its boundaries a federally recognized-Indian

reservation or a bureau of Indian affairs service area for the Ho-Chunk tribe, if a
hat

county department whrclfreceives a report under par. (a) pertaining to a child or

unborn child knows or has reason to know that the child is an Indian child who

resides in the county or that the unborn child is an Indian unborn child whose

expectant mother resides in the county, the county department shall provide notice,
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which shall consist only of the name and address of ctant mother and

hours to one of the following:

ON 207. 48981 (3)bm) 1. of the statutes 1s amended toTé

48.981 (3) (bm) 1. If the county department knows

i

band of which the child is affiliated a member, or the Indian tribe or

P

band in~wyhich the unborn child, when born, mdy be eligible for affiliation

mbership, and¥is a Wisconsin Indian tribe.ér-band, the tribal agent of that tribe

or-band.

SEcCTION 208. 48.981 (3) (bmy,Z. of the statutes is amended to read:
48.981 (3) (bm) 2. If thg’county deépartment does not know with-which thd
Indian tribe exr-band of which the child is affilidted a member, or with-which &4

Indian tribe erbapd in which the unborn child, when“~hgrn, may be eligible for

affiliation meribership, or the child or expectant mother is not affiliated-with 4

memberAdf a Wisconsin Indian tribe er-band, the tribal agent serving the regervation

orHo-Chunk service area where the child or WJ

SECTION 209. 48.981 (7) (a) 2. of the statutes is amended to read:

48.981 (7) (a) 2. Appropriate staff of an agency or a tribal secial-serviees child
welfare department.

SECTION 210. 48.981 (7) (a) 10m. of the statutes is amended to read:

48.981 (7) (a) 10m. A tribal court, or other adjudicative body authorized by a
tribe-or-band an Indian tribe to perform child welfare functions, that exercises
jurisdiction ovei‘ children and unborn children alleged to be in need of protection or

services for use in proceedings in which abuse or neglect of the child who is the
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BILL V ' SEcTION 210
subject of the report or record or abuse of the unborn child who is the subject of the
report or record is an issue.

SECTION 211. 48.981 (7) (a) 10r. of the statutes is amended to read:
48.981 (7) (a) 10r. A tribal court, or other adjudicative body authorized by a

tribe-or-band an Indian tribe to perform child welfare functions, that exercises

jurisdiction over children alleged to be in need of protection or services for use in
proceedings in which an issue ié the substantial risk of abuse or neglect of a child
who, during the time period covered by the report or record, was in the home of the
child who is the subject of the report or record.

SEcTION 212. 48.981 (7) (a) 11m. of the statutes is amended to read:

48.981 (7) (a) 11m. An attorney representing the interests of an Indian tribe
er-band in proceedings under subd. 10m. or 10r., of an Indian child in proceedings
under subd. 10m. or 10r. or of an Indian unborn child in proceedings under subd.
10m.

SECTION 213. 48.981 (7) (am) of the statutes is amended to read:

48.981 (7) (am) Notwithstanding par. (a) (intro.), a tribal agent who receives
notice under sub. (3) (bm) may disclose the notice to a tribal seeial serviees child

welfare department.

4. 48.981 (8) (a) of the statutes is amended to read:

48.981 (8) (a) The department, the county departments, and a lieerrsed.child
elfare agency under contractwith the department in a cgutty having a populatipn
500,000 or more to the extent feasible~shall cefiduct continuing education _.

training programs for staff of the department, the squnty departments, licensef
eaun _

ild welfare agencies under contfact with the departmenw departmer ‘,
\

: > . |
inele ad-the-tribal-cora et eschild oslfare denartm ‘l
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iawwm ¢, and others a
e. The programs shall be designed to encourage reporting of chil}ab/mée
nborn child abuse, to encourage self—reporting/anﬂfv/oluntary
cceptance of services an improve communication, coopeyt'oﬁjand coordination

n the identification, prevention, treatment of child abuse and neglect and o

nborn child abuse. Programs provi staff of the department, count,

ies under contract with count

epartments, and licensed child w

epartmehts or the departme hose responsibilities.dnclude the investigation o

r neglect shall also be designed té'provide information o
AN
ing and appropriately responding to domestic Bbyse, as defined i

reatment of child abus

. 46.95 (1){a). The department, the county departments, and a;\li ensed child

elfare agency under contract with the department in a county having a population

00,000 or more shall develop public information programs about child abus

glect and about unborn child abusg;f\\

SECTION 215. 822.015 of the statutes is amended to read:

822.015 Custody of Indian children. The Indian-child-welfare-act federal
Indian Child Welfare Act, 25 USC 1911 to 1963, supersedes the-provisions-of this
chapter in any child custody proceeding governed by that act, except that in any case

in which this chapter provides a higher standard of protection for the rights of an

Indian child’s parentl}Indian custodia g‘vagl_ han the rights provided under that
act, the court shall gp ply the standard under this chapter.

SECTION 216. 938.02 (8d) of the statutes is created to read:

938.02 (de “Indian” means any person who is a member of an Indian tribe or

who is an Alaska native and a member of a regional corporation, as defined in 43 USC

1606.




coooqmmoy@wr—a

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2007 - 2008-tegislature - 109= T LRB-0174/2
\5 GMM:Ixk:nwn

a4 RN\ NP ~AAran, Yo e @G
BILL QC‘\ Tk $rdien ke inany SECTION 217

e e st e b7

SECTION 217. 938{02 (8g) of the statutes is created to read:

938.02 (8g) “Indiay juvenile” means an unmarried person who is under 18

years of age and who is of the following’ @

(a) r of . ndian trib | By e prrson Waopts <\ ‘@

(b)ré for membership in gIndian tribe and;is the biological child of a
member of gﬁudian tribe.

SECTION 218. 938.02 (8m) of the statutes is created to read:

938.02 (8m) “Indian juvenile’s tribe” means one of the following:

(a) The Indian tribe in which an Indian juvenile is a member or eligible for
membership.

(b) In the case of an Indian juvenile who is a member of or eligible for
membership in more than one tribe, the Indian tribe with which the Indian juvenile
has the more significant contacts.

SEcTION 219. 938.02 (8p) of the statutes is created to read:

938.02 (8p) “Indian custodian” means an Indian person who has legal custody
of an Indian juvenile under tribal law or custom or under state law or to whom
temporary physical care, custody, and control has been transferred by the parent of
the juvenile.

SECTION 220. 938.02 (8r) of the statutes is created to read:

938.02 (8r) “Indian tribe” means any Indian tribe, band, nation, or other
organized group or community of Indians that is recognized as eligible for the
services provided to Indians by the U.S. secretary of the interior because of Indian
status, including any Alaska native village, as defined in 43 USC 1602 (¢).

SECTION 221. 938.02 (9m) of the statutes is renumbered 938.02 (8b).

SECTION 222. 938.02 (10m) of the statutes is amended to read:
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BILL SECTION 222

938.02 (10m) “Juvenile”, when used without further qualification, means a
person who is less than 18 years of age, except that for purposes of investigating or
prosecuting a person who is alleged to have violated a state or federal criminal law
or ahy civil law or municipal ordinance, “juvenile” does not include a person who has
attained 17 years of age.

SEcCTION 223. 938.02 (12m) of the statutes is amended to read:

938.02 (12m) “Off-reservation trust land” means land in this state that is held
in trust by the federal government for the benefit of a an Indian tribe or an-American
Indian individual and that is located outside the boundaries of -a- an Indian tribe’s
reservation.

SECTION 224. 938.02 (13) of the statutes is amended to read:

938.02 (13) “Parent” means either a biological parent, a husband who has

consented to the artificial insemination of his wife under s. 891.40, or a parent by

do not subsequently intermarry under s. 767.803, “parent” includes a person
acknowledged under s. 767.805 or a substantially similar law of another state or
adjudicated to be the biological father. “Parent” does not include any person whose

parental rights have been terminated.
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BILL SECTION 225

44

even if the marriage is terminated by death or divorce. “Relative” also includes, in
the case of an Indian juvenile, an extended family member, as defined in s. 938.028

2) (a), whether 1 marri r adoption, including a ion under tribal 1
or custom.

SECTION 226. 938.02 (15c¢) of the statutes is repealed and recreated to read:

938.02 (15¢) “Reservation” means Indian country, as defined in 18 USC 1151,
or any land not covered undef that section to which the title is either held by the
United States in trust for the benefit of an Indian tribe or indjvidlial or held by an
Indian tribe or individual, subject to a restriction by the United States against
alienation.

SECTION 227. 938.02 (18g) of the statutes is repealed.

SEcCTION 228. 938.02 (18j) of the statutes is created to read:

938.02 (18j) “Tribal court” means a court that has jurisdiction over juvenile
custody proceedings, and that is either a court of Indian offenses or a court
established and operated under the code or custom of an Indian tribe, or any other
administrative body of an Indian tribe that is veste.d with authority over Indian
juvenile custody proceedings.

SECTION 229. 938.028 of the statutes is repealed and recreated to read:

938.028 Indian juvenile welfare. (1) DECLARATION OF POLICY. In Indian
juvenile custody proceedings, the best interests of the Indian juvenile shall be
determined consistent with the federal Indian Child Welfare Act, 25 USC 1901 to
1963. It is the policy of this state to do all of the following:

(a) Cooperate fully with Indian tribes in order to ensure that the federal Indian

Child Welfare Act is enforced in this state.
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(b) Protect the best interests of Indian juveniles and promote the stability and
2 security of Indian tribes and families by doing all of the following:

1. Establishing minimum standards for the removal of Indian juveniles from
their families and the placement of those juveniles in out-of-home care placements

that will reflect the unique value of Indian culture.

S Ov e W

2. Using practices, in accordance with the federal Indian Child Welfare Act, 25
7 USC 1901 to 1963, this section, and other applicable law, that are designed to prevent

8 the voluntary or involuntary out-of-home care placement of Indian juveniles and,

g} when an out-of-home care placement is necessary, placing an Indian juvenil@

o#sible) in a placement that reflects the unique values of the Indian

11 juvenile’s tribal cuiture and that is best able to assist the Indian juvenile in
12 establishing, developing, and maintaining a political, cultural, and social
13 relationship with the Indian juvenile’s tribe and tribal community.

14 (2) DEerFiNITIONS. In this section:

15 (a) “Extended family member” means a person who is defined as a member of
16 an Indian juvenile’s extended family by the law or custom of the Indian juvenile’s
17 tribe or, in the absence of such a law or custom, a person who has attained the age
18 of 18 years and who is the Indian juvenile’s grandparent, aunt, uncle, brother, sister,
19 brother-in-law, sister-in-law, niece, nephew, first cousin, 2nd cousin, or stepparent.
20 (b) “Indian juvenile custody proceeding” means a proceeding under s. 938.13

21 (4), (6), (6m), or (7) that is governed by the federal Indian Child Welfare Act, 25 USC

22 1901 to 1963, in which an out-of-home care placement may occur.
23 (c) “Out-of-home care placement” means the removal of an Indian juvenile
24 from his or her parent or Indian custodian for temporary placement in a foster home,

25 treatment foster home, group home, residential care center for children and youth,
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BILL SECTION 229
or shelter care facility, in the home of a relative other than a parent, or in the home
of a guardian, from which placement the parent or Indian custodian cannot have the
juvenile returned upon demand.

(d) “Qualified expert witness” means a person who is any of the following:

1. A member of the Indian juvenile’s tribe recognized by the Indian juvenilé’s
tribal community as knowledgeable regarding the tribe’s customs relating to family
organization or child-rearing practices.

=
2. A member of another trib CO Riyept

substantial education and experience in the person’s professional speciality and
having extensive knowledge of the customs, traditions, and values of the Indian

juvenile’s tribe relating to family organization and child-rearing practices.

4. A layperson icee yvlhodrtan-tavondesstribe-ad having substantial
experience in the delivery of juvenile and family services to Indians and substantial
knowledge of the prevailing social and cultural standards and child-rearing
practices of the Indian juvenile’s tribe.

(3) JURISDICTION OVER INDIAN JUVENILE CUSTODY PROCEEDINGS. (a) Applicability.
This section and the federal Indian Child Welfare Act, 25 USC 1901 to 1963, apply
to any Indian juvenile custody proceeding regardless of whether the Indian juvenile
is in the legal custody or physical custody of an Indian parent, Indian custodian,
extended family member, or other person at the commencement of the proceeding
and whether the Indian juvenile resides or is domiciled on or off of a reservation. A

court assigned to exercise jurisdiction under this chapter may not determine
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whether this section and the federal Indian Child Welfare Act, 25 USC 1901 to 1963,
apply to an Indian juvenile custody proceeding based on whether the Indian juvenile
is part of an existing Indian family.

(b) Exclusive tribal jurisdiction. 1. An Indian tribe shall have exclusive
jurisdiction over any Indian juvenile custody proceeding involving an Indian
juvenile who resides or is domiciled within the reservation of the tribe, except when
that jurisdiction is otherwise vested in the state by federal law and except as
provided in subd. 2. If an Indian juvenile is a ward of a tribal court, the Indian tribe
shall retain exclusive jurisdiction regardless of the residence or domicile of the
juvenile.

2. Subdivision 1. does not prevent an Indian juvenile who resides or is domiciled
within a reservation, but who is temporarily located off the reservation, from being
taken into and héld in custody under ss. 938.19 to 938.21 in order to prevent
imminent physical harm or damage to the kIndian juvenile. The person taking the
Indian juvenile into custody or the intake worker shall immediately release the
Indian juvenile from custody upon determining that holding the Indian juvenile in
custody is no longer necessary to prevent imminent physical damage or harm to the
Indian juvenile and shall expeditiously restore the Indian juvenile to his or her
parent or Indian custodian, release the Indian juvenile to an appropriate official of
the Indian juvenile’s tribe, or initiate an Indian juvenile custody proceeding, as may
be appropriate.

(¢) Transfer of proceedings to tribe. In any Indian juvenile custody proceeding
under this chapter involving an out-of-home placement of an Indian juvenile who
is not residing or domiciled within the reservation of the Indian juvenile’s tribe, the

court assigned to exercise jurisdiction under this chapter shall, upon the petition of
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the Indian juvenile’s parent, Indian custodian, or tribe, transfer the proceeding to the

jurisdictiony of the tribe unless any of the following app]jes:

1. A parent of the Indian juvenile objects to the transfer.

2. Thejtribal court of the Indian juvenile’s tribe declinesqurisdiction.

3. The court determines that good cause exists to deny/the transfer. The court
may determine that good cause exists to deny the transfer ¢nly if the person opposing
the transfer shows to the satisfaction of the court the evidence or testimony
necessary to decide the case cannot be presented in tribal court without undue
hardship to the parties or the witnesses and that the tribal court is unable to mitigate
the hardship by making arrangements to receive the evidence or testimony by use
of telephone or live audiovisual means, by hearing the evidence or testimony at a
location that is convenient to the parties and witnesses, or by use of other means
permissible under the tribal court’s rules of evidence.

(d) Declination of jurisdiction. If the court assigned to exercise jurisdiction
under this ehapter determines that the petitioner in an Indian juvenile custody

proceeding has improperly removed the Indian juvenile from the custody of his or her

parent or Indian custodian or has improperly retained custody of the Indian juvenile

after a visit or other temporary relinquishment of custody, the court shall decline |

jurisdiction over the petition and immediately return the Indian juvenile to the
custody of the parent or Indian custodian, unless the court determines that returning
the Indian juvenile to his or her parent or Indian custodian would subject the Indian

juvenile to substantial and immediate danger or the threat of that danger.

(e) Intervention. An Indian juvenile’s Indian custodian or tribe may intervene

at any point in an Indian juvenile custody proceeding under this chapter.
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() Full credit. The stateshall gi¥e full faith and credit to the public) ... \@

acts, records, and judicial proceedings of any Indiay tribe that are applicable to an
Indian juvenile custody proceeding to the same exteny that the state gives full faith

and credit to the public acts, records, and judicial\ proceedings of any other
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(4) COURT PROCEEDINGS. (a) Notige. In any involun¥ary proceeding under s.
938.13 (4), (6), (6m), or (7) involving the dyt-of-home care placement of a juvenile

whom the court knows or has reason to know 3§ an Indian juvenile, the court or party

pending proceeding and of their right to intervene in the proceeding.YIf the identity

or location of the Indian juvenile’s parent, Indian custodian, or tribe cannot be
determined, that notice shall be given to the U.S. secretary of the interior in like

manner. The next hearing in the proceeding may not be held until at least 10 days

after receipt of the notice by the parent, Indian custodian, and tribd.\On request of
the parent, Indian custodian, or tribe, the court shall grant a contim of up to 20
additional days to enable the requester to prepare for that hearing. \

(b) Appointment of counsel. Whenevér an Indian juvenile is the subject of a
proceeding under s. 938.13 (4), (6), (6m), or (7) involving the removal of the Indian
juvenile from his or her home or the placement of the Indian juvenile in an

out-of-home care placement, the Indian juvenile’s paren%or Indian cus dia@6
X '
Pishall have the right to be

as P 3
represented by court-appointed cournge

discretion,

appointment is in the best interests of the Indian juvenile.
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BILL SECTION 229
(¢) Examination of reports and other documents. Each party to a proceeding
under s. 938.13 (4), (6), (6m), or (7) involving the out-of-home care placement of an
Indian juvenile shall have the right to examine all reports or other documents filed
with the court upon which any decision with respect to the out-of-home care
placement may be based.

(d) Out-of-home care placement; serious damage and active efforts. The court
may not order an Indian juvenile who is in need of protection or services under s.
938.13 (4), (6), (6m), or (7) to be placed in an out-of-home care placement unless all
of the following occur:

1. The court finds by clear and convincing evidence, including the testimony
of one or more qualified expert witnesses chosen in the order of preference listed in
par. (e), that continued custody of the Indian juvenile by the parent or Indién
custodian is likely to result in serious emotional or physical damage to the juvenile.

2. The court finds by clear and convincing evidence that active efforts, as
described in par. (f), have been made to provide remedial services and rehabilitation
programs designed to prevent the breakup of the Indian family and that those efforts
have proved unsuccessful. The court shall make that finding notwithstanding that
a circumstance specified in s. 938.355 (2d) (b) 1. to 4. applies.

(e) Qualified expert witness; order of preference. A qualified expert witness
shall be chosen in the following order of preference:

1. A member of the Indian juvenile’s tribe described in sub. (2) (d) 1.

2. A member of another tribe described in sub. (2) (d) 2.

3. A professional person described in sub. (2) (d) 3.

4. A layperson described described in sub. (2) (d) 4.
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(f) Active efforts standard. The court may not order an Indian juvenile to be
placed in an out-of-home care placement unless the evidence of active efforts under
par. (d) 2. shows that there has been a vigorous and concerted level of case‘work
beyond the level that typically constitutes reasonable efforts, as described in s.
938.355 (2¢). The active efforts shall be made in a manner that takes into account
the prevailing social and cultural values, conditions, and way of life of the Indian
juvenile’s tribe and that utilizes the available resources of the Indian juvenile’s tribe,
tribal and other Indian child welfare agencies, extended family members of the

Indian juvenile, and other individual Indian caregivers. The court’s consideration

of whether active efforts were made under par. (d) 2. shall include whether
oY Tho coghiggy Puonhle pallt Ve
following activities were conducted: Procoodin,

1. The Indian juvenile’s tribe was requested to convene tkaditional and

-customary support, actions, and services to resolve the Indian family’s\ssues.

2. Representatives of the Indian juvenile’s tribe were identiﬁed, notified, and
invited to participate in all aspects of the Indian juvenile custody proceeding.

3. Extended family members of the Indian juvenile were consulted to identify
and provide family structure and support for the Indian juvenile.

4. Frequent visitation was made to the Indian juvenile’s home.

5. Contact was made with extended family members of the Indian juvenile to
assure appropriate cultural connections.

6. All family preservation alternatives appropriate to the Indian juvenile’s
tribe were exhausted.

7. Community resources offering housing, financial, and transportation

assistance were identified, information about those resources was provided to the
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1 Indian family, and the Indian family was actively assisted in accessing those
2 resources.

3 (5) INVALIDATION OF ACTION. Any Indian juvenile in need of protection or services

4 under s. 938.13 (4), (6), (6m), or (7) who is the subject of an out-of-home care

5 placement, any parent or Indian custodian from whose custody that Indian juvenile
6 was removed, or the Indian juvenile’s tribe may move the court to invalidate that
7 out-of-home care placement on the grounds that the out-of-home care placement @

8 was made in violation of sub. (3) or (4) or 25 USC 1911 or 1912. If the court finds that -
@ those grounds exist, the shall invalidate the out-of-home care placement,%

o\
‘ @ he Indian juvenile e returned to his or her parent or Indian custodian.
11 (6) PLACEMENT OF INDIAN JUVENILE. (a) OQut-of-home care placement
12 preferences. Any Indian juvenile in need of protection or services under s. 938.13 (4), |

13 (6), (6m), or (7) who is placed in an out-of-home care placement shall be placed in
14 the least restrictive setting that most approximates a family, that meets the India
15 juvenile’s special needs, if any, and that is within reasonable pfoximity to the Indi
N 7

@ juvenile’s home, taking into account those special needs. Subject to pars. (b) ,
17 in placing such an Indian juvenile in an out-of-home care placement, preference

@ - shall be given, in the absence of good causejto'the contrary, to a placement in one of

19 the following, in the order of preference listed:
20 1. The home of an extended family member ¢f the Indian juvenile.

21 2. A foster home or treatment foster home litensed, approved, or specified by

22 the Indian juvenile’s tribe.
23 3. An Indian foster home or treatment fgster home licensed or approved by the
24 department, a county department, or a child welfare agency.

{s(—w: é,esa‘{bul '\«\ Ay ofe d}f
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4. A group home or residential care center for children and youth approved by

an Indian tribe or operated by an Indian organization that has a program suitable

’}\ Gas &4 5(,!:\\'&{& ]"n V ur‘@@

5. Ifthe Indian juvéﬁwii';s tribe has established,

to meet the needs of the Indian juvenile.

(b) Tribal or personal prefer:
by resolution, an order . preference that is different from the order specified in par.
(a), the order of preference established by that tribe shall be followed, in the absence
of good causelto the contrary, so long as the placement is the least restrictive setting
appropriate for the Indian juvenile’s needs as specified in par. (a). When appropriate,
the preference of the Indian juvenile or parent shall be considered, and, when a
parent who has consented to the placement evidences a desire for anonymity, that
desire shall be given weight, in determining the placement.

(¢) Social and cultural standards. The standards to be applied in meeting the
placement preference requirements of this subsection shall be the prevailing social
and cultural standards of the Indian community in which the Indian juvenile’s
parents or extended family members reside or with which the Indian juvenile’s

(e
eport of placement. The department of health and family services, a county

parents or extended family members maintain social and cultural ties.
G

department, or a child welfare agency shall maintain a record of each out-of-home
care placement made of an Indian juvenile who is in need of protection or services
under s. 938.13 (4), (6), (6m), or (7), evidencing the efforts made to comply with the
placement preference requirements specified in this subsection, and shall make that
record available at any time on the request of the U.S. secretary of the interior or the
Indian juvenile’s tribe.

(7) RETURN OF CUSTODY; REMOVAL FROM OUT-OF-HOME CARE PLACEMENT. If an

Indian juvenile who is in need of protection or services under s. 938.13 (4), (6), (6m),
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or (7) is removed from an out-of-home care placement for the purpose of placing the
Indian juvenile in another out-of-home care placement, a preadoptive placement,
as defined in s. 48.028 (2) (f), or an adoptive placement, as defined in s. 48.028 (2) (a),
the placement shall be made in accordance with this section and s. 48.028. Removal
of such an Indian juvenile from an out-of-home care placement for the purpose of
returning the Indian juvenile to the home of the parent or Indian custodian from
whose custody the Indian juvenile was originally removed is not subject to this
section.

(8
Welfare Act, 25 USC 1911 to 1963, supersedes this chapter in any Indian juvenile

HER STATE OR FEDERAL STANDARD APPLICABLE. The federal Indian Child

custody proceeding governed by that act, except that in any case in which this

chaptet provides a higher standard of protection for the rights of an Indian juvenile’s

parentéIndian custodia@é@'}than the rights provided under that act, the court
shall apply the standard under this chapter. |

(9 RuLes. The départment shall promulgate rules to implement and
administer this section and the federal Indian Child Welfare Act, 25 USC 1901 to
1963. |

SECTION 230. 938.13 (intro.) of the statutes is amended to read:

938.13 Jurisdiction over juveniles alleged to be in need of protection
or services. (intro.) The Except ag provided in s. 938.028 (3), the court has exclusive
original jurisdiction over a juvenile alleged to be in need of protection or services
which can be ordered by the court if any of the following conditions applies:

SecTiON 231. 938.15 of the statutes is amended to read:

938.15 Jurisdiction of other courts to determine legal custody. Nothing
Except as provided in s. 938.028 (3), nothing in this chapter deprives another court
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of the right to determine the legal custody juvenile by habeas corpus or to determine
the legal custody or guardianship of a juvenile if the legal custody or guardianship
is incidental to the determination of an action pending in that court. But Except as

provided in s. 938.028 (3), the jurisdiction of the court assigned to exercise

jurisdiction under this chapter and ch. 48 is paramount in all cases involving
juveniles alleged to come within the provisions of ss. 938.12 to 938.14.

SECTION 232. 938.185 (4) (title) of the statutes is amended to read:

938.185 (4) (title) AMERIGAN INDI—AN JUVENILES.

SeEcTION 233. 938.185 (4) (intro.) of the statutes is amended to read:

938.185 (4) (intro.) Venue for a proceeding under s. 938.12 or 938.13 (12) based
on an allegation that an American Indian juvenile has committed a delinquent act
may not be in the county specified in sub. (1) (a), unless that county is specified in
sub. (1) (b) or (c), if all of the following circumstances apply:

SECTION 234. 938.185 (4) (a) of the statutes is amended to read:

938.185 (4) (a) Atthe time of the alleged delinquent act the juvenile was under
an order of a tribe’s tribal court, other than a tribal court order relating to adoption,
physical placement or visitation with the juvenile’s parent, or permanent
guardianship.

SeEcTION 235. 938.185 (4) (b) of the statutes is amended to read:

938.185 (4) (b) At the time of the alleged delinquent act the juvenile was
physically outside the boundaries of that-tribe’s the reservation of the Indian tribe

of the tribal court and any off-reservation trust land of either that Indian tribe or a

member of that Indian tribe as a direct consequence of a tribal court order under par.

(a), including a tribal court order placing the juvenile in the home of a relative of the
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juvenile who on or after the date of the tribal court order resides physically outside
the boundaries of a reservation and off-reservation trust land.

SECTION 236. 938.19 (2) of the statutes is amended to read:

938.19 (2) NOTIFICATION OF PARENT, GUARDIAN, LEGAL CUSTODIAN, INDIAN

CUSTODIAN. When a juvenile is taken into physical custody under this section, the
person taking the juvenile into custody shall immediately attempt to notify the
parent, guardian, and legal custodian, and Indian custodian of the juvenile by the
most practical means. The person taking the juvenile into custody shall continue
such attempt until the parent, guardian, and legal custodian, and Indian custodian
of the juvenile are notified, or the juvenile is delivered to an intake worker under s.
938.20 (3), whichever occurs first. If the juvenile is delivered to the intake worker
before the parent, guardian, and legal custodian, and Indian custodian are notified,
the intake worker, or another person at his or her direction, shall continue the
attempt to notify until the parent, guardian, and legal custodian, and Indian
custodian of the juvenile are notified.

SECTION 237. 938.20 (2) (ag) of the statutes is amended to read:

938.20 (2) (ag) Except as provided in pars. (b) to (g), a person taking a juvenile
into custody shall make every effort to release the juvenile immediately to the
juvenile’s parent, guai‘dian or, legal custodian, or Indian custodian.

SECTION 238. 938.20 (2) (b) of the statutes is amended to read:

938.20 (2) (b) If thé juvenile’s parent, guardian or, legal custodian, or Indian
custodian is unavailable, unwilling, or unable to provide supervision for the juvenile,
the person who took the juvenile into custody may release the juvenile to a
responsible adult after counseling or warning the juvenile as may be appropriate.

SECTION 239. 938.20 (3) of the statutes is amended to read:
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938.20 (3) NOTIFICATION TO PARENT, GUARDIAN, LEGAL CUSTODIAN, INDIAN

CUSTODIAN OF RELEASE. If the juvenile is released under sub. (2) (b) to (d) or (g), the

person who took the juvenile into custody shall immediately notify the juvenile’s

parent, guardian, and legal custodian, and Indian custodian of the time and
circumstances of the release and the person, if any, to whom the juvenile was
released. If the juvenile is not released under sub. (2), the person who took the
juvenile into custody shall arrange in a manner determined by the court and law
enforcement agencies for the juvenile to be interviewed by the intake Worker under
s.938.067 (2). The person who took the juvenile into custody shall make a statement
in writing with supporting facts of the reasons why the juvenile was taken into
physical custody and shall give a copy of the statement to the intake worker and to
any juvenile 10 years of age or older. If the intake interview is not done in person,
the report may be read to the intake worker.

SECTION 240. 938.20 (7) (¢) 1. of the statutes is amended to read:

938.20 (7) (¢) 1. To a parent, guardian, ex legal custodian, or Indian custodian,
or to a responsible adult if the parent, guardian, er legal custodian, or Indian
custodian is unavailable, unwilling, or unable to provide supervision for the juvenile,
counseling or warning the juvenile as may be appropriate; or, if the juvenile is 15
years of age or older, without immediate adult supervision, counseling or warning
the juvenile as may be appropriate.

SECTION 241. 938.20 (7) (d) of the statutes is amended to read:

938.20 (7) (d) If the juvenile is released from custody, the intake worker shall
immediately notify the juvehile’s parent, guardian and, legal custodian,vand Indian
custodian of the time and circumstances of the release and the person, if any, to whom

the juvenile was released.




11

12

13

14

15

16

17

18

19

20

21

22

23

24

2007 - 2008 Legislature -118 - : LRB-0174/2

. GMM:Ixk:nwn
BILL oS e paf RN g SECTION 242
\/ v' ' L ‘,-,v_ ’

SECTION 242. 938.20 (8) (a) of the statutes is\amended to read:

938.20 (8) (a) If ajuvenile is held in custody, the intake worker shall notify the
juvenile’s parent, guardian, and legal custodian, and Indidq custodian of the reasons
for holding the juvenile in custody and of the juvenile’s wherkabouts unless there is
reason to believe that notice would present imminent danger tQ the juvenile. The
parent, guardian, and legal custodian, and Indian custodian shall §lso be notified of
the time and place of the detentidn hearing required under s. 938.21, e nature and
possible consequences of the hearing, and the right to present and cr g-examine

X/

witnesses a the hearing, and, in the case of a parent or Indian custodia of anIndian
juvenile, the right to counsel under s. 938.028 (4) (b ﬂ‘gg‘?ﬁg@m)gé, If
the parent, guardian, er legal custodian, or Indian custodian is not immediately
available, the intake worker or another person designated by the court shall provide
notice as soon as possible.
| SECTION 243. 938.21 (2) (title) of the statutes is amended to read:

938.21 (2) (title) PROCEEDINGS CONCERNING RUNAWAY-OR DELINQUENT JUVENILES.

SECTION 244. 938.21 (2) (ag) of the statutes is amended to read:

938.21 (2) (ag) Proceedings concerning a juvenile who comes within the
jurisdiction of the court under s. 938.12 or 938.13 (H-er (12) or (14) shall be conducted
according to this subsection.

SECTION 245. 938.21 (3) (ag) of the statutes is amended to read:

938.21 (3) (ag) Proceedings concerning a juvenile who comes within the
jurisdiction of the court under s. 938.13 (4), (6), (6m), or 4) (7) shall be conducted

according to this subsection.

SECTION 246. 938.21 (3) (am) of the statutes is amended to read:
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938.21 (8) (am) The parent, guardian, er legal custodian, or Indian custodian
may waive his or her right to participate in the hearing under this section. After any
waiver, a rehearing shall be granted at the request of the parent, guardian, legal
custodian, Indian custodian, or any other interested party for good cause shown.
| SECTION 247. 938.21 (3) (b) of the statutes is amended to read:

938.21 (3) (b) If present at the hearing, a copy of the petition or request shall
be given to the parent, guardian, er legal custodian, or Indian custodian, and to the
juvenile if he or she is 12 years of age or older, before the hearing begins. Prior notice
of the hearing shall be given to the juvenile’s parent, guardian, and legal custodian,
and Indian custodian and to the juvenile if he or she is 12 years of age or older under

. 938.20 (8). WW

SECTION 248. 938.21 (3) \d) of the statutes is amended to read:

938.21(3) (d) Prioi' to the cpmmencement of the hearing, the court shall inform
the parent, guardian, er legal cusy odjan,_oﬁudms_t_gdjgm of the allegations that
have been made or may be made, the nature and possible consequences of this
hearing as compared to possible futire hearings, the right to present, confront, and

cross-examine witnesses,-and-the-right-to-present witnesses and, in the case of a

parent or Indian custodian of an Indjan juvenile, the right to counsel unde

SECTION 249. 938.21 (3) (e) of the statutes is amended to read:

938.21 (3) (e) If the parent, guardian, er legal custodian, Indian custodian, or
the juvenile is not represented by counsel at the hearing and if the juvenile is
continued in custody as a result of the hearing, the parent, guardian, legal custodian,
Indian custodian, or juvenile may request through counsel subsequently appointed

or retained or through a guardian ad litem that the order to hold the juvenile in
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custody be reheard. If the request is made, a rehearing shall take place as soon as
possible. An order to hold the juvenile in custody shall be reheard for good cause,
whether or not counsel was present.

SEcCTION 250. 938.21 (5) (d) 1. of the statutes is renumbered 938.21 (5) (d) and
amended to read:
938.21 (5) (d) If the court finds that any of the circumstances specified in s.

938.355 (2d) (b) 1. to 4. applies with respect to a parent, the court shall hold a hearing

under s. 938.38 (4m) within 30 days after the date of that finding to determine the
permanency plan for the juvenile. If-a-hearing is-held-under-this-subdivision;-the

SEcTION 251. 938.21 (5) (d) 2. of the statutes is repealed.

SECTION 252. 938.21 (5) (d) 3. of the statutes is repealed.

ho Potidad A

SEcCTION 253. 938.23 (2g) of the statutes is created to read: Wb, . (4 )

938.23 2g) RIGHT OF INDIAN JUVENILE'S PARENT OR INDIAN CUSTODIAN TO\CO
Whenever an Indian juvenile is the subject of a proceeding under s. 938.13 (4), (6),
(6m), or (7) involving the removal of the Indian juvenile from his or her home or the

placement of the Indian juvenile in an out-of-home care placement, the| Indian
F_—-\_‘

juvenile’s parent or Indian custodianEen@eﬁWﬂW

263 c@shall have the right to be represented by court-appointed couns‘ex.
[ Secrion 254. 938.23 (3) : o read:
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SEcCTION 255. 938.23 (4) of the statutes is amended to read:

938.23 (4) PROVIDING COUNSEL. If a juvenile has a right to be represented by
counsel or is provided counsel at the discretion of the court under this section and
counsel is not knowingly and voluntarily waived, the court shall refer the juvenile
to the state public defender and counsel shall be appointed by the state public
defender under s. 977.08 without a determination of indigency. In any situation

by counsel: counsel is not knowingly and voluntarily waived; and it appears the

arent is unable to afford counsel in full, or the parent so indicates: the co hall

refer the parent to the authority for indigenc terminations specified under

977.07 (1). In any other situation under this section in which a person has a right
to be represented by counsel or is provided counsel at the discretion of the court,
competent and independent counsel shall be provided and reimbursed in any
manner suitable to the court regardless of the person’s ability to pay, except that the
court may not order a person who files a petition under s. 813.122 or 813.125 to
reimburse counsel for the juvénile who is named as the respondent in that petition.

SECTION 256. 938.235 (4) (a) 7. of the statutes is amended to read:

938.235 (4) (a) 7. Petition for relief from a judgment terminating parental
rights under s. 48.028 or 48.46.

SECTION 257. 938.24 (2r) (a) (intro.) of the statutes is amended to read:

938.24 (2r) (a) (intro.) If the intake worker determines as a result of the intake
inquiry that the juvenile is an American Indian juvenile who has allegedly

committed a delinquent act and that all of the following circumstances apply, the
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intake worker shall promptly notify the clerk of the tribal court under subd. 1., a
person who serves as the tribal juvenile intake worker, or a tribal prosecuting
attorney that the juvenile has allegedly committed a delinquent act under those
circumstances:

SECTION 258. 938.24 (2r) (a) 1. of the statutes is amended to read:

938.24 (2r) (a) 1. At the time of the delinquent act the juvenile was under an
order of a tribe’s tribal court, other than a tribal court order relating to adoption,
physical placement or visitation with the juvenile’s parent, or permanent
guardianship.

SECTION 259. 938.24 (2r) (a) 2. of the statutes is amended to read:

938.24 (2r) (a) 2. At the time of the delinquent act the juvenile was physically
outside the boundaries of that-tribe’s the reservation of the Indian tribe of the tribal
court and any off-reservatio<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>